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1. PURPOSE OF REPORT 

 
To consider an application made by Mrs Eileen Elizabeth Peck to register land at 
Coombe Wood, Thundersley, Essex as a town or village green pursuant to the 
provisions of Section 15 of the Commons Act 2006 (“the 2006 Act”). 
 

2. 
 

BACKGROUND TO THE APPLICATION 
 

The application was dated 25th July 2008 and made by Mrs Peck, a local resident, 
for registration of land at Coombe Wood, Thundersley, Essex as a town or village 
green.  The area applied for is on the plan at the front of this report. 

 
Essex County Council is the Commons Registration Authority in relation to the 
2006 Act and caused a local public inquiry to be held between the 14th and 16th 
June 2011. At the inquiry evidence and submissions were given in support of the 
application and by and on behalf of the objector, Mr R. Allen. The applicant was 
represented by Mr. C. Ormondroyd of Counsel and the objector represented 
himself. 

 
The Inspector carried out an unaccompanied site visit on 13th June 2011 and 
viewed the site from adjacent public vantage points. He carried out a further 
unaccompanied site visit on the following day having received permission from Mr. 
Allen to enter upon his land. An accompanied site visit took place following the 
close of the inquiry on the 16th June 2011. This again was from public vantage 
points with the exception of the land owned by Mr. and Mrs. Allen. The Inspector 
concluded that, although he had not seen all of the land, he had seen sufficient to 
enable him to make a recommendation. 

 
Following the close of the inquiry the Inspector requested the Registration Authority 
to provide a number of documents including a coloured copy of the evidence 
questionnaire of Mr. R. French and extracts of Land Registration documents. It was 
agreed at the inquiry that these documents were not material to the case and were 
subsequently circulated to the parties for information only. 
 
The inspector’s report of the evidence produced and his conclusions is at Appendix 
1 to this report. 
 

3. 

 

DESCRIPTION OF THE LAND 
 

The application is the second application made in respect of Coombe Wood.  The 
first application was made on 21st July 2003 and subsequently a non statutory 
inquiry was held by Mr. Charles George QC. The Inspector concluded that the land 
to the south of the brook passing through Coombe Wood (identified as the 
principal brook) should be registered as a town or village green. However, the 
Inspector did not recommend that the land north of the brook (the land now subject 
to this application) should be so registered. 

 
On the 29th June 2007 the Development and Regulation Committee considered the 
Inspector’s report and accepted his recommendation.  



 
The application land for the 2008 application by Mrs Peck is bounded along its 
eastern and south eastern side by a brook (referred to above as “the principal 
brook”) which runs from the north east to the south west of the application land 
where it passes under Rhoda Road North. The western boundary follows the rear 
boundary fences of the properties on the eastern side of Rhoda Road North and 
the graveyard of St. Peter’s Church. The northern area of land is adjacent to an 
area of land identified as the Church field. 

 
The northern part of the application land is owned by Mr. and Mrs. Allen under title 
number EX738946 (“the Allen land”). The remainder of the application site appears 
to be unregistered apart from a small plot of land towards the south western part of 
the site which is reputed to be owned by Castle Point Borough Council. A caution 
exists against the first registration of a section of land to the north and east of 
Coombewood Cottage in favour of Mr. B. Smith and Mr D. Stephenson 
(EX134770).   The inspector considered it unlikely that Coombewood Cottage fell 
within the Application site area. 

 
The land is mainly comprised of mature woodland although it may be the case that 
the wood on the Allen land is younger than that on the remainder. An area to the 
south west of the application land adjacent to the brook is more open and marshy 
but still essentially woodland in nature. The Allen land is fenced to the north, west 
and southern sides with steel palisade fencing. This fence excludes some of the 
Allen land which is adjacent to the graveyard and also at the south western corner 
where a worn track leads from the graveyard to the remainder of the application 
land. 
 
The area immediately south of the application land had been the subject of a 
previous application to register the land as a complete parcel.  The land to the 
south was registered as VG245 but the land to the north was not found to fulfil the 
necessary criteria.  This application therefore deals with the area previously 
rejected. 
 
Reference was also made at the inquiry to a plan prepared by the applicant for the 
first application, Mr Morley, which was included as Appendix 4 to the Development 
and Regulation Committee report dated 29 June 2007 which is said to show a 
network of paths on part of the application land prior to the fencing in 2005.  This 
was referred to at the hearing as ‘the Jordan plan’. 
 

4. 

 

THE EVIDENCE IN SUPPORT OF THE APPLICATION 
 

The application was accompanied by 217 evidence questionnaires. The bundle 
submitted by the applicant, following directions for the inquiry by the Registration 
Authority included copies of the 217 witness questionnaires and witness 
statements of those who appeared at the inquiry and others.  Other evidence, 
including photographs and correspondence, was also submitted and given weight 
in the inspector’s consideration of the matter. 

 
At the inquiry the applicant submitted further evidence which included 
correspondence between Mr Allen and the Reverend Sanberg, correspondence 



with a Mr Jillings and a copy of the statement Mr Allen had made at the earlier 
inquiry. 

 
The Inspector also had before him a copy of the original and supplementary report 
of Mr. George QC who sat as inspector for that application and the report to the 
Development and Regulatory Committee in relation to this land and land to the 
south. 

 
In all twenty six witnesses were called in support of the application and gave 
evidence as to their use and knowledge of the application land. 

 
The inspector’s analysis of the witnesses’ evidence at the inquiry is at paragraphs 
32-35 of his report at Appendix 1, at pages 7-15.  The user evidence was given by 
the following individuals:  Mrs. E. Peck; Mrs H. Rowe; Mr. W. Garwood; Mr. Harris; 
Mr Tom Griffin; Mr. R. French ; Mrs. C. French; Mr. I. Howe; Mr. K. Thompson; 
Mrs. G. Soar; Mr. S. Vasey; Mr. Ponton; Mr. D. Waller; Mr. E. Philcox; Mr. J. 
Hounsell; Mrs. B. Watkins; Mr. P. Hughes; Mr. M. Berry; Mr. B. Byford; Mr. P. 
Klinker; Mrs. C. Sharp; Mr. T. Hall; Mr. J. Saward; Mr. G. Jordan; Mrs. B. Cerny 
and Mr. J. Cerney. 
 
The land had been used for walking with family, ancillary bird watching, scout and 
cub scout activities including collecting firewood, tracking, orienteering, treasure 
hunts, bridge building, climbing trees, building swings and tree houses, erecting 
bird boxes and nature walks, exercising dogs, cycling, games, picking 
blackberries, making camps, fishing in the brook for sticklebacks, Holiday 
Fellowship walks, Essex Hash House Harrier runs, Boys Bridge summer activities, 
recreation and children playing. 
 
Mrs Curtis of the British Horse Society also attended the inquiry.  She did not live 
in the neighbourhood claimed but did live in the parish of St Peter’s.  She had 
completed an evidence questionnaire confirming use from 1945 to 2008 for horse 
riding and walking.  Other witnesses had also seen riders on the application land. 
 

5. 
 

OBJECTOR’S EVIDENCE OPPOSING THE APPLICATION 
 

The inspector’s analysis of the evidence produced by the objector is at paragraphs 
36-45 (pages 36-45) of his report at Appendix 1. 
 
Mr. R. Allen is the owner of the Allen Land. He came to live in a bungalow opposite 
Coombewood Drive in 1955. He was often in the woods and on turning right it was 
possible to leap the brook and push north through the undergrowth. There was a 
post and wire boundary to the southern boundary of the Allen Land. Beyond that 
there was a field with long grass and hawthorn covering much of it. On viewing the 
property before purchase in May 1983 the previous owner had pointed out a 
dilapidated wire fence marking the southern boundary of the land. In 1984 Mr Allen 
and a friend, Mr Leighton, ran two lengths of wire to re-establish the fence but 
these were soon vandalised and subsequently almost disappeared.  
 
On moving to Fox Meadows in 1985 the whole of the western part of the property 
and some of the eastern part was overgrown. There was a path leading from the 



Church field to the west of the brook and a path leading from the graveyard across 
the SW corner of the land.  Soon after moving into the property he contacted a Mr. 
D. Dunn to clear the land to the east of the brook. The western side of the brook 
was difficult to penetrate due to the hawthorn. It was dark and there were no 
blackberries apart from on the north, west and eastern boundaries. There were 
animal tracks but no evidence of established tracks before 1988. He was unable to 
explore the land fully until the early 1990s because of its impenetrability. Mr Allen 
took the view that in the 1980s it would have been dangerous for children to push 
past the thorny bushes rather than use the path leading to the more open part of 
the wood. 

 
Mr. Allen pointed out that the Jordan plan was not quite accurate and it would have 
been difficult to identify the boundaries of the land from the outside. Given the 
difficulty he questioned how witnesses could be expected to recall exactly where 
they were twenty years ago. 

 
From 1983 Mr & Mrs Allen would take their dog into the woods. On its death, they 
acquired another dog which would not take himself into the woods and visits to the 
woods became more frequent, mostly at weekends. They would occasionally meet 
someone walking along the path from Coombe Wood to the Church field and, very 
rarely, on the path to the graveyard. They did not recall seeing anyone emerging 
from or entering into the main area of their land. 

 
Following an article in a local newspaper concerning dogs on a ‘public footpath’ 
alongside Kingston School into the Church field, Mr Allen asked the Reverend 
Sanberg to follow the article up with a statement that the path was not public. 
Arrangements were then made to drive in posts along the boundary of the Church 
field but Mr. Allen confirmed that he was willing to give occasional access to the 
scouts and guides and anyone else at Mr. Sanberg’s discretion. 

 
In 2004 signs were erected on steel poles at the south east, north east and south 
west corner of the Allen Land stating that the land was private but giving 
permission to enter. Within days the sign at the south east corner was pulled out 
but immediately reinstated and the same happened to the sign at the south west 
corner. In May 2005 Mr & Mrs Allen erected a steel fence around the three sides of 
the application land owned by them. The fence excluded a 5 metre strip along the 
boundary of the graveyard and a corner of the land to the south east. 

 
Mr Allen called his daughter, Mrs. Lorna Greenslade, to give evidence and her 
evidence is summarised in paragraph 42 of the inspector’s report at Appendix 1.   

 
Mr Allen also submitted three signed statements from Mr D. Dunn, Mr D. Burton 
and Mrs. A. Leighton which the inspector gave some weight although they had not 
been subject to cross-examination.  The inspector summarised these at 
paragraphs 43 – 45 of his report at Appendix 1. 
 

6 ISSUES RELATING TO THE USER EVIDENCE AND THE STATUTORY 
GROUNDS 
 
The burden of proving that the land has become a town or village green lies with 



the applicant and the standard of proof is the balance of probabilities. 
 

7. THE RELEVANT 20 YEAR PERIOD FOR THE 2006 ACT APPLICATION 
 
As the application is made under section 15(2) land is to be registered as town or 
village green where (a) a significant number of the inhabitants of any locality or of 
any neighbourhood within a locality have indulged as of right in lawful sports and 
pastimes on the land for a period of at least 20 years.  
 
Use of the Allen land had ceased with the erection of a steel palisade fence in May 
2005.  Use needed to be shown in accordance with section 15(4)(a) from at least 
May 1985 to May 2005. 
 
In relation to the remainder of the application land the use has not ceased so the 
relevant period is April 1988 to April 2008.   
 
The inspector also looked at an alternative 20 year period if it was considered that 
the objector’s argument was valid that from December 2004 they had made clear 
the fact that it was private property.  The inspector considered the notices referred 
specifically to the fact that there is no footpath and granted permission to use the 
defined path on foot.  He considered that there is nothing that would have brought 
it home to those using the land for lawful sports and pasties that such activities 
were being restricted.  If the registration authority chose to disagree with that view 
he considered that the registration authority could consider the application for a 
twenty year period from December 1984 to December 2004 as, on the balance of 
probabilities, he also concluded that the land had been used for lawful sports and 
pastimes as of right for the earlier period of 1984 to 2004 in relation to the Allen 
land by a significant number of the inhabitants of the neighbourhood. 
 

8. AS OF RIGHT 
 
Use of the land ‘as of right’ is use without force, without secrecy and without 
permission.  There is no requirement that the use must have been in the belief that 
the land was a town or village green. 
 
The evidence before the inspector caused him to conclude that the use was not 
secretive in that children playing and the scouting and guiding activities were likely 
to be rather lively and noisy.  The user evidence would allow a conclusion that the 
use was not secretive. 
 
The evidence of Mr Allen and supported by both Mrs Greenslade and Mrs Leighton 
is that a fence was erected on the lands southern boundary in 1984 which 
replaced an earlier dilapidated fence. This fence was subsequently vandalised and 
disappeared. There is no evidence that those using the land were prevented from 
gaining access to the Allen land before or after 1984 until the fence was erected in 
2005.  
 
In December 2004 Mr Allen erected notices on the land. This is accepted by a 
number of witnesses. It was not Mr. Allen’s case that the notices terminated any 
qualifying use but that the notices rendered such use as subject to permission. 



The argument was that there was no public footpath and that the land was private 
property did not affect the claimed use as a village green. 
 
The inspector took the view that the wording of the notices was, in terms, 
ambiguous. In his view they referred specifically to the fact that there was no 
footpath and granted permission to use a defined route on foot. 
 
Members will note that the use of a defined route will not give rise to the 
registration of land as a town or village green. The issue the inspector took was 
that the notice made no reference to the use of the adjacent land or make any 
reference to sports and pastimes.  He concluded therefore that such notices did 
not bring it home to those using the land for lawful sports and pastimes that such 
activities were prohibited. On balance he concluded that there was no evidence 
that the use of the land for lawful sports and pastimes ceased until the fence was 
erected in 2005 or that the notices could be seen as preventing that use. It is 
correct that the fact that the land is in private ownership does not prevent its 
registration as a village green or whether users believe the land to be so. The 
inspector concluded that the erection of notices in 2004 did not render the 
subsequent use as contentious and therefore with force. 
 
An issue which the Inspector appears to have raised but which may not have been 
fully argued at the Inquiry was the objection made by Mr and Mrs Allen to the 
application to register the land in 2004. On the 2004 Application, the Inspector 
recommended (and the commons registration authority accepted) that the land to 
the south of the brook passing through the wood should be registered as a town or 
village green but did not recommend that the land to the north of the brook should 
be so registered. Again the commons registration authority accepted that 
recommendation. 
 
The Inspector in the present application took the view that Betterment Properties 
(Weymouth) Ltd –v- Dorset County Council [2010] EWHC 3045 (Ch) should be 
applied. The Judge in that case concluded that the objection made was not 
sufficient to render the user contentious and not as of right. His reasoning for this 
was that nothing changed on the ground in terms of the character or the extent of 
the user. Mr Allen made no immediate physical attempt to follow up his objection 
or to publicise it widely. 
 
It is however a matter which is relevant. Mr Allen’s objection would have been 
known to the applicant and witnesses on the 2004 application. The commons 
registration authority accepted the findings of the inspector and registered part of 
Coombe Wood as a town or village green but not the Allen land. This is a matter of 
public record. Morgan J. in Betterment concluded some people may have known of 
the landowner’s objection and that the user had been contentious but that some, 
possibly the majority, of the users would not have been aware of the objection. 
 
The inspector concluded on the facts that the objection in 2004 did not render 
subsequent use of the land as being contentious such that subsequent use was 
with force. 
 
Mr and Mrs Allen argued that the Allen land was used with permission and referred 



to the discussions with the Reverend Sanberg in which the occasional permission 
would be given to the scouts, guides and other church activities. 
 
The applicant provided evidence that the former incumbent believed that the 
permission related to the use of the footpath and that the use by the scouts, guides 
and other church related activities on the Allen land was not included within that 
permission. 
 
The Inspector took the view that the key element as identified in R(Beresford) –v- 
Sunderland City Council [2004] 1 AC 889 is that permission must be 
communicated to the users of the land. He concluded that none of those using the 
application land, including those involved with the scouts or guides, had any 
knowledge that permission had been given or that it was required. 
 
On balance, the inspector concluded that the land had therefore been used without 
force, secrecy or permission and therefore fulfilled the requirements as detailed in 
R –v- Oxfordshire CC ex p. Sunningwell Parish Council. 
 

9. LOCALITY, NEIGHBOURHOOD WITHIN A LOCALITY 
 
In relation to the neighbourhood, there is no statutory definition of locality or 
neighbourhood within the 2006 Act but there is case law in relation to previous 
legislation where the court have determined that a ‘locality’ must be a recognisable 
division of an area known to the law (such as a parish, borough or electoral ward). 
The locality was identified as the Ecclesiastical Parish of St Peter’s, as it had been 
for the first application. 
 
The neighbourhood had been identified on a map which was the same map as 
used for the first application and the inspector considered there was nothing to 
suggest that the area was not correctly identified.  This is shown on Appendix 2. 
 
There appears common ground that the majority of users were from the 
neighbourhood and the evidence of those living outside was not given weight in 
the context of this requirement. However many had been involved in the scouting 
and guide activities and some 75% of the participants were from within the 
neighbourhood and the inspector also accepted that those from outside the 
neighbourhood could give evidence of user by those who were. 
 
On balance, the inspector considered that the test that use was by a significant 
number of the inhabitants of the neighbourhood has been satisfied. 
 

10.    
 
 
 
 
 
 
 
 

USE OF THE LAND FOR LAWFUL USE AND PASTIMES, ON THE WHOLE OF 
THE APPLICATION LAND 

This was addressed in paragraphs 46-97 of the inspector’s report. 

The main uses of the land were dog walking, walking, scout and guide activities 
and children playing.  Other activities included blackberrying and picnicking.  The 
evidence showed that the wood itself could be used for this purpose.  Bicycle 
riding was more limited to the main north to south past and horse riding appeared 
to have been limited to the north to south path.  Fishing and pond dipping was in 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
         

the brook and the pond to the south of the brook.  The inspector was satisfied that 
the activities which took place are all capable of being legitimately described as 
lawful sports and pastimes.   

None of those using the application land understood that they their use was 
permission or had actually been given permission.    

The inspector concluded on the balance of probabilities that use of the land for 
lawful sports and pastimes during the relevant period had been as of right. 

Although there was a conflict of evidence about the extent to which use had taken 
place and the parts of the application land where it could take place the inspector 
considered the evidence demonstrates the use of all of the application land either 
along defined or less defined tracks.  Oxford City Council v Oxfordshire County 
Council [2004] Ch 253 was authority for the proposition that land may be 
registered even if a significant percentage of it were not accessible for lawful 
sports and pastimes and the inspector did not consider in this case that registration 
was prevented by any issue on accessibility due to the nature of the land. 

He concluded that the evidence shows this test satisfied throughout the periods 
identified for the enclosed and unenclosed sections of the application land being 
1985 to 2005 and 1988 to 2008, and dates from the 1940s.  He also concluded the 
evidence of use was sufficient to put a reasonable landowner on notice that the 
land was being used for lawful sports and pastimes. 

11. LOCAL MEMBER NOTIFICATION 

The local member has been consulted.  Councillor Dick said that he was pleased 
that the inspector found in favour of the village green but had hoped that the 
landowner would have come to an agreement with the applicant. 

12. INSPECTOR’S CONCLUSION AND RECOMMENDATION 
 
The inspector’s conclusion (see paragraph 102 of his report at Appendix 1) is that 
the evidence in relation to the application indicates use of the application land for 
lawful sports and pastimes as to right for at least twenty years from 1985 to 2005 
for the Allen land and 1988 to 2008 for the remainder of the application land.  The 
application also satisfied the test of use by a significant number of inhabitants of 
the neighbourhood. 
 
The inspector considered the test would also be met for an earlier date of 1984 to 
2004 in relation to the part of the application site subject to the notices erected by 
Mr Allen but he did not consider the notices had been effective to prevent as of 
right use continuing. 
 

13. REPRESENTATIONS FOLLOWING INSPECTOR’S REPORT 
 
The report was circulated to the parties.  Mr Allen entered into discussions with the 
applicant in relation to a small reduction of the area to be registered.  This was to 
allow a pond at the rear of his house and some fencing around it. 
 
Although it appeared that the parties were likely to reach agreement this ultimately 
was not the case. 



 
In the event that the parties had reached agreement it is likely that the matter 
would have been referred back to the inspector as the land discussed between the 
parties was not differentiated from the remainder of the application site at the 
inquiry and his findings related to the whole of the site. 
 

14. RECOMMENDED  
That:  
 
1. The inspector’s recommendation of the relevant locality, neighbourhood and his 

analysis of the evidence in support of the application is accepted. 
 
2. The inspector’s recommendation that the application made by Mrs Peck dated 

25 July 2008 is accepted for the reasons set out in the inspector’s report and in 
summary in this report. 

 
3. The land shown on the front of this report as applied for is added to the 

Register of Town and Village Greens.  
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Appendix 2 – Neighbourhood 

 


