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1.  BACKGROUND AND SITE 
 
Codham Hall Farm is accessed from a haul road (Codham Hall Lane) off the M25 / 
A127 Junction 29 roundabout.  The site and locality is designated as Metropolitan 
Green Belt and part of the haul road forms Bridleway 183 (northern side of the 
A127 and the bridge crossing over the A127). 
 
The appellant has a contract to replace all the gas mains in South Essex (from 
Southend-on-Sea to East London) and all material (excavated to expose the gas 
main) is taken back to the site, at Codham Hall Farm, for primary sorting and 
grading before, when appropriate, being re-used.  The use of the site for this 
purpose, a material storage, recycling and distribution facility, started in 2010 with 
the operator believing the use was permitted under a Certificate of Lawfulness 
(CLEUD) which had been issued for the site.  This Certificate, issued by Brentwood 
Borough Council, however only permitted storage and distribution (Use Class B8).  
The appellant considered that this did encompass the entire process the company 
undertook however as the excavated material (handled on site) is classed as 
‘waste’ and the material is in-part processed on site, the company needed an 
Environmental Permit.  The Environment Agency did not consider that this existing 
CLEUD covered all operations and therefore refused to issue a Permit stating that 
a specific waste permission was required.  Duly a planning application to account 
for all activities undertaken on site was submitted by ECC, as the Waste Planning 
Authority (WPA), on 25th May 2012. 
 
This retrospective application was granted temporary planning permission by the 
WPA on 30 August 2012.  Eight conditions were attached to the permission 
including one condition, agreed to prior with the appellant, requiring improvement 
works to the bridge parapet in the interests of improving the Bridleway provision. 
 
Condition 7 specifically stated: 
 
“Within six months of the date of this consent, details of the proposed improvement 
works to the bridge parapet shall be submitted to and approved in writing by the 
Waste Planning Authority.  Such details are to include scale drawing of the 
proposed works together with details of construction and material finishes.  Within 
a further six months, all works permitted shall be implemented in accordance with 
the approved plans.” 
 

2.  CURRENT POSITION 
 
An appeal was lodged by the appellant against the imposition of condition 7 as: 
 

a) it was considered the condition could not be enforced against a freeholder or 
those (as in this case) deriving title under them, and; 

b) the condition was not fair and reasonable to the development.  It was 
considered the condition as such failed to meet the six tests and was ultra-
vires to the permission. 

 
The WPA maintained as part of the statement submitted for the appeal that it had 
not acted unreasonably producing evidence showing the appellant agreed (even 



 

suggested) the condition prior to imposition.  Furthermore ECC, as the WPA, 
maintained active discussions with the appellant, since concerns about complying 
with the condition were raised, actively seeking alternative solutions. 
 
The appeal was determined by way of written representations and the Inspector 
who was appointed by the Secretary of State for Communities and Local 
Government to determine the case.  His decision was issued on 13 November 
2013 and this is attached at Appendix 1. 
 
The Inspector concluded, as part of the determination, that he had not been 
persuaded that condition 7 was necessary or could be complied with by the 
appellant.  Going on further the Inspector states, as detailed in Circular 11/95, that 
conditions must be fair, reasonable and practicable and to this end they must 
comply with the six tests.  It is not considered that the condition, in view of the 
above, meets the tests - in particular being necessary (the first test) and 
enforceable (the fourth test) and therefore the appeal was allowed and the 
condition deleted. 
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