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1. Introduction

NHS South West Essex began its journey to externalising its delivery arm in April 2008 as soon as the policy direction was known.  Initial work focused on delivery arrangements and consultations with stakeholders as to how this would be operationalised.   
During the autumn of 2008 joint work was undertaken with NHS SE Essex to look at commissioning capability, service line analysis and reporting and service specifications and care pathways. 
 In January 2009, following an option appraisals exercise its was agreed that joint work would cease with NHS SE Essex and that a paper would be taken to the PCT Board recommending that a foundation trust would be sought to manage the PCT’s Community Services for a fixed period prior to market testing of all the services.  The partner foundation trust would be identified through a national procurement process; the first of its kind to be undertaken.  
The Board formally agreed this option in April 2009.
The tendering process was underpinned by a contestability framework that demonstrated how the PCT would take services to the market and how the transfer to a foundation trust would support this strategy.  Sign off was given by the East of England Strategic Health Authority in July 2009 that the procurement could proceed.

In August 2009 an advert was placed in the Health Service Journal and on Supply2Health requesting expressions of interest from foundation trusts.

The time line for the procurement and integration phases are shown in the attached document:
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All the information about the decision making and the process is contained in the attached document:
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2. Current Status
On the 16th June 2010 the PCT Board agreed to announce North East London Foundation Trust as the preferred bidder.  Work is now underway with the new partner foundation trust (subject to contract) in the following areas:
· due diligence;

· organisational transfer and alignment;

· regulatory requirements through the Competition and Co-operation Panel (CCP) and Monitor;

· contract agreement and signing.

A joint governance structure has been put in place to deliver the transfer.

3. Next Steps
Due to the size of the NELFT submission to Monitor and resultant assessment period a revised timeline has been agreed that will see the final transfer later than 1st November 2010 but well within the government’s timeframe of March 2011. 
� please note the handover date of 1st November is being revised due to regulatory requirements.
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Announcing the Preferred Bidder 

Community Services Committee (10th June)

PSC (15th June)

Clinical Mgt Board (9th June) 

Briefing for NEDS, Chair & CEO (8th & 9th June)

PCT Board (16th June) select Preferred Bidder

Preferred Bidder recommendation confirmed

Announce Preferred Bidder at staff briefings (17th / 18th June)

JSF (11th June) Review bids and recommendation

Announce externally

7th – 18th June







The next steps… 

Announce Preferred Bidder at staff briefings (17th / 18th June)

Transfer complete 1st November

17th June – 1st November

TUPE consultation to protect terms and conditions

Preparing for transition

Approval from regulators
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NHS South West Essex briefing paper  
For Department of Health and NHS East of England 
Prepared by Mandy Ansell, TCS Programme Director, 10 March 2010 


The transfer of Community Services to a foundation trust 
 


1. Background 
The publication of the 2005 White Paper Our health, our care, our say – A New 
Direction for Community Services signalled a radical re-organisation of the NHS, 
especially for out-of-hospital services (OOH).  


It is also clear that the policy objectives outlined in the White Paper and the 
subsequent Health and Well-being Commissioning Framework will not be realised 
without Primary Care Trust’s (PCT) making a step improvement in their commissioning 
capabilities.  The White Paper reinforced two significant propositions about where 
primary care trusts should focus their strategic efforts: 


• The principal activity of PCTs is to commission health care services and, where relevant, 
social care for their resident populations; and 


• PCTs need to formally separate their core commissioning activities from their provider 
activities and, from there, need to consider how, in the light of this separation, innovation 
and best value (driven through plurality and contestability) in provision can be achieved. 


 
The White Paper also moves the model of service to one of personalisation where 
there is person-centred planning, commissioning and delivery at its heart; putting 
patients at the very centre of all service delivery. 


NHS South West Essex’s (PCT) Board decided that externalisation of Community 
Services is in the best interests of patients and the public because it would: 


• Focus the PCT on its world class commissioning strategy to drive up service quality; 


• Enable new patterns of provision in accordance with DH policy to transform community 
services that will deliver the highest quality of care; 
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• Ensure both commissioners and providers are business ready to transform community 
services as quickly as possible; and 


• Focussing on quality, identify the fastest and most efficient time line to achieve this. 
 


2. Options 
To achieve the successful externalisation of Community Services the PCT’s Board 
considered a number of options as set out in the Department of Health (DH) guidance 
Transforming Community Services: Enabling new patterns of provision (January 
2009).  


Organisational forms considered by the Board were: 


• Community foundation trust (CFT); 


• Integration with an NHS acute or mental health provider (hosting); 


• Integration with another community-based provider; and 


• Social enterprise. 
 
A regional CFT was initially considered as the organisational form of choice; however 
work at the time showed that other Essex PCTs did not share this as a strategic 
direction.   


To achieve the original DH timeframe proposed for the TCS programme and to deliver 
the PCT’s contestability plan it was decided the most appropriate and viable option 
was to choose hosting with a foundation trust. 


The PCT confirmed that this remained the most appropriate and viable option 
following consideration of the options for organisational forms for community services 
as set out in the DH guidance Transforming Community Services: The assurance 
and approvals process for PCT-provided community services of February 2010 
(the February TCS Guidance). 


In evaluating the options the PCT has considered the assurance criteria and tests set 
out in the February TCS Guidance. The results of the PCT’s evaluation are summarised 
in Section 3 of this briefing paper. 


Further rationale for selection of hosting by an FT 
• Without the obligation to manage Community Services, the PCT will be able to focus fully on 


completing its service reviews and market testing community services in order to consider the 
best models for their future delivery supporting the World Class Commissioning agenda; 
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• Risks and liabilities relating to the provision of Community Services will transfer to the FT; 


• The PCT’s commissioners, and in particular the chief executive, will no longer have statutory 
owner-accountability for the provision of community services. Community Services will be 
managed at arms-length through a contractual relationship rather than by organisational 
ownership and hierarchy; 


• By transferring Community Services staff to an FT under the Transfer of Undertakings 
(Protection of Employment) Regulations 2006 (TUPE) staff will be reassured that they are 
working for a sustainable NHS organisation for the period of the contract; and 


• Community Services will benefit from the competitive and contracting skills and capabilities 
of an FT. 


 


3. Assurance tests for TCS in NHS South West Essex  


Test Assurance 


Improving Outcomes 


• NHS EOE has agreed commissioning plans that incorporate 
WCC competencies 


• Achieving choice and competition  for patients through 
quality, patient-centred service specifications 


Improving Quality 


• The service specifications include quality KPIs 
• The commissioning strategy shifts emphasis from acute to 


OOH care 
• KPI and service reviews will be built in to the business 


transfer agreement (BTA) to support our performance 
management  


Service Integration 


• VFM will only be achieved and measured by the successful 
integration of primary and secondary care and ICOs  


• The TSC governance requires integration of safeguarding 
and prevention services and will be part of the BTA 


Stakeholder Engagement 


• CMB, SPF, PBC and other stakeholders engaged from 
outset of TCS  


• CMB, SPF, PBC, staff reps and other stakeholders involved 
in the procurement process  


• HR workstream and TUPE are key aspects of TCS 
programme 


• Stakeholder engagement and feedback integrated in 
performance and change management 


Efficiency Improvements 
• Community Service’s annual plan specifies performance 


metrics for this section 
Infrastructure Utilisation • All assets will remain within the NHS 


NHS South West Essex TCS procurement progress briefing                3 of 13 







 


• Benefits from economies of scale, sharing best practice and 
creative use of assets will be realised through the BTA 


• The estates, IM&T and support services workstream 
identifies potential efficiencies 


Sustainability 


• Transfer of CS as a discrete business unit to an FT reassures 
staff in the short to medium term 


• The community services contract provides levers for 
effective PBC, ICO and LA cooperation   


Whole System Fit 
• The separation will enable WCC and facilitate 


marketisation intended to stimulate and support the local 
health market 


 
On 29 April 2009, the decision to externalise Community Services to a FT for 
a period of two years was agreed by the PCT board.  
 


4. Procurement process  
The PCT has complied with all relevant procurement law and practise at all stages of 
the procurement process. The PCT has obtained legal advice on procurement law and 
assessed all relevant risks as appropriate. 


The services to which the procurement relates are clinical and fall within Part B of 
Schedule 3 to the Public Contracts Regulations 2006 and Annex IIB to Council 
Directive 2004/18/EC.   


As Part B services there is not a requirement to publish an Official Journal of the 
European Union (OJEU) notice and there is not a requirement to advertise in any other 
form where the contract opportunity would not be of certain interest to a provider in 
another European Member State. The PCT assessed there to be no such cross-border 
interest in the opportunity.  


Nevertheless, in order to facilitate competition and to maximise value for money, the 
PCT decided to run a procurement process. In accordance with procurement law, for 
the reasons described above, the PCT was able to invite whoever it wished to 
participate in the procurement process. The PCT decided to run a procurement 
process limited to FTs, having taken into account the following: 


• Procurement law, 


• The PCT Procurement Guide for Health Services (DH 2008), 


• The Principles and Rules for Co-operation and Competition (DH 2008), 


• The benefits that could be offered by a FT taking on Community Services, 
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• The risks of running a procurement process that was not open to non-FT organisations (NHS 
or otherwise), and 


• Advice and guidance received during the assurance process described in Section 8 of this 
paper. 


 
Due to the potentially complex nature of the procurement and to allow the PCT and 
bidders to discuss innovative solutions, the procurement has followed a similar 
approach to the regulated competitive dialogue procedure. 


To enable the PCT to adopt a flexible approach to the procurement, potential bidders 
have been advised that the PCT reserves the right to vary the selection procedure. 
While adhering to procurement law requirements to run a fair process that treats all 
bidders equally, this enables the PCT to vary the process where appropriate to support 
continued competition, avoid unnecessary bidding costs, adhere to subsequent 
technical or legal guidance, or for other reasons at its sole discretion.   


The procurement process has been designed to support a fair and robust competitive 
procurement that will secure the best terms that are available in the market. Too this 
end the PCT’s procurement principles, which are compliant with procurement law, 
have been adhered to at all stages of the procurement. These are: 


• Transparency – advertising has been sufficient i.e. Supply2Health and in the HSJ, the 
procurement has been open and fair, potential conflicts of interest have been declared and 
separated so individuals and the PCT are able to fulfil their duties impartially, the criteria for 
evaluating bidders has been transparent and has been stated in all documentation issued to 
Bidders; 


• Proportionality – the size and scale of the procurement has been proportionate to the value, 
complexity and risk of the service being procured; 


• Non-Discrimination – the procurement rules applied throughout the procurement have been 
consistent for all bidders; and 


• Equality – all bidders have had an equal opportunity to compete for the PCT’s business and 
due diligence checks have been applied equally by the PCT to all bidders. 


 
The process timetable comprises: 


• National advertisement, prospectus issued and bidder event (August – September 2009). 


• Pre-qualification questionnaire (PQQ) (September – October 2009). 


• Shortlist potential bidders based upon PQQ evaluation (October 2009). 
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• Shortlisted bidders invited to submit an Invitation to Participate in Dialogue (ITPD) 
(November 2009). 


• If required, further short-listing of bidders based upon ITPD evaluation (December 2009). 


• Dialogue with bidders to develop Invitation to Tender (ITT) (December 2009 - April 2010). 


• Remaining bidders issued with an ITT (May 2010). 


• Preferred bidder selected (mid-June 2010). 


• Contractual negotiations and regulatory approvals (June – September 2010). 


• Contract awarded (end September 2010). 


• TUPE consultation (June – October 2010). 


• Mobilisation (October 2010). 


• Start date with preferred bidder 1st November 2010. 


 
The PCT confirms that it will ensure that the preferred FT selected to host Community 
Services will enable the PCT to meet the assurance criteria and tests set out in the 
February TCS Guidance. 


The timetable will ensure that the PCT meets the requirement to implement its 
proposals for community services by 31 March 2011 as set out in the guidance. 
 


5. Current position 
See Appendix 1:  Project Highlight Report. 
 


6. Contract  
The commercial proposition for the successful FT comprises: 


• A transfer of certain assets and liabilities relating to the Community Services business to an 
FT under a Business Transfer Agreement; and 


• The standard NHS community services contract for the provision of the community health 
services currently commissioned by the PCT, between the PCT and the FT.  


 
The basic commercial proposition (which will form the basis of the business transfer 
contract) comprises: 


• The transfer of certain assets and liabilities relating to Community Services’ business to an 
FT; 


• The transfer of risk relating to provision of Community Services to an FT; 
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• The transfer of Community Services’ staff under TUPE to an FT; 


• The PCT has developed a contestability plan for all the community health services that it 
currently commissions. This plan will be implemented in phases over a four-year period, 
starting from 2010/11. The PCT currently expects to have tendered up to 7% of the value of 
the community contract by the end of 2011/12, with the remainder being market-tested in 
two phases between 2012 and 2014; 


• For this reason, the PCT will award a two year contract to the successful FT. To support the 
PCT’s contestability plan it is proposed that the PCT will have the option to extend the 
contract for a further year based upon the successful FT’s performance. Additionally a further 
year can be agreed by both parties to enable completion of the market-testing programme in 
years three and four, thus a maximum contract duration of 2 + 1 + 1 years; 


• The PCT will provide the FT with access to premises under a lease/license to use agreement, 
and will retain responsibility for insurance, maintenance and upkeep of estate infrastructure. 
Similarly, it will retain ownership of all IM&T systems and equipment but will provide the FT 
with a license to use them;   


• Other support services arrangements between the PCT and Community Services that are 
currently in place (e.g. bank and agency, procurement, IM&T servicing and maintenance, 
payroll, etc) will continue to be made available by the PCT to the FT;  


• However, the PCT is open to ideas from bidders on varying these arrangements if alternatives 
could offer better value for money;    


• The FT will therefore acquire a circa £65m business with a leadership team in place, an 
established track record, highly trained and professional staff and continued access to high 
quality systems and infrastructure;   


• It will be well placed to develop its expertise in community healthcare, and to consolidate 
and expand its presence in this growing segment of the market both within and outside 
south west Essex; and    


• In return, the PCT will expect the FT to work in partnership with it to:  


o Transform the existing services by improving quality through clinical innovation, 
enhancing patient experience and satisfaction, reducing waiting times, increasing 
productivity, investing in staff training and development and demonstrably improving the 
value for money.   


o Advance its primary and community care strategy through new service developments.  
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7. Post business transfer integration  
The successful FT will be required to work with the PCT to agree and introduce 
appropriate governance and change management processes. A summary of these 
plans including the key deliverables follows: 


• A post-award business transfer plan that supports the transition of the community health and 
support services from PCT control to the FT.  


• Transferring or making available support services to the new organisation will require a 
detailed transition plan to ensure the FT can operate the new organisation effectively from 
day one of the contract. Support services examples include payroll, banking, accounting and 
financial reporting etc. IM&T and Estates facility management transition plans will be scoped 
during procurement process negotiations.   


• A transfer plan will be agreed with the FT during negotiations and a joint transition project 
team (PCT and FT personnel) will be established to ensure a smooth transfer and start-up for 
the FT. An escalation procedure will be put in place to timely resolve any significant transfer 
issues raised. 


• A post-completion report will be prepared for review by the PCT’s Board. 


• An integrated governance structure to ensure effective day to day management of 
community services within the new organisation. 


• The FT will develop a governance structure and processes to ensure that Community Services 
operate effectively within the FT’s organisation.  The process will address how the community 
services business unit will report against the transformation strategies and operating 
requirements of the PCT and how the unit will report to the FT’s board and internal 
structures.  


• The governance requirements will be agreed during negotiations with the FT.  


• An agreed change management protocol that will allow the FT and the PCT to prioritise and 
agree major services, organisational and support services changes in order to deliver the 
transformational community health services agenda including the introduction of 
contestability plans and tariff development. 


 
The FT will be responsible for all aspects of community services provided to NHS South 
West Essex.   


The change management protocol will be agreed during negotiations and will include 
its structure, terms of reference, scope and meetings cadence.   
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This approach should ensure that all parties work effectively to deliver the 
commissioners strategies including quality, value for money and patient choice 
initiatives. There will be a requirement for an open book arrangement to support tariff 
development and contestability plans and to avoid introducing unacceptable barriers 
to entry. 


The change management process will include contract management and escalation 
procedures that may be required to resolve issues or mitigate risks arising from major 
change.   


The change management agenda will include variation and monitoring procedures 
related to the key subjects below. An open book arrangement will support informed 
decision making in this process: 


• Service specifications - major changes including transformation/integration/ pathway plans 
and contestability planning;   


• Performance framework/monitoring - including regular performance reviews related to 
agreed KPIs and incorporating continuous improvement and transformation related refined or 
new targets and plans; 


• Contract variation community services - variation requests may be FT or PCT initiated and will 
comply with the standard community services contract terms.  The change management 
process should assess and agree variations based on a detailed analysis and a robust 
business case including resources and costs and related process or quality activity and 
outcome metrics; 


• Infrastructure/shared services - major change proposals to source or levels of support should 
address a clear business case and avoid creating significant barriers to entry. Performance 
issues with PCT provided services will be addressed within this section of the process; 


• Organisation changes - major changes, including re-organisation plans that may affect 
service provision or create significant barriers to entry; 


• Annual budget process including Operating Framework implications, CQUIN efficiency 
targets and monitoring of progress; 


• QIPP proposals and plans - development and monitoring of plans, metrics and progress; 


• Tariff / currency development plans - development and monitoring of plans, metrics and 
progress; 


• Contestability plans - will be rolled out and monitored through the change management 
process, subject to meeting the requirements of the PCT’s contestability plan. 
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This protocol and the structure of the change management board and key processes 
will be agreed during negotiations with the FT.  
 


8. Assurance process 
The PCT continues to keep the regulatory authorities abreast of its strategic thinking 
and the progress of the business transfer process along with the procurement of a 
hosting FT.  Notably: 


1. In April 2009 an initial discussion with NHS East of England (EOE) and a conference call with 
the PCT, EOE, Andrew Taylor and Hempsons reviewed the options open to the PCT: would it 
be through PCT choice and informal meetings with local FTs or given the all FT environment 
should the PCT have a competitive process?  The group concluded the best process for the 
PCT was to procure a host FT.   


2. The group also began to flesh out the contractual arrangements for the hosting and how this 
would signal to the wider market that this was a time-limited arrangement and that services 
would be tendered out.  


3. During May and June 2009 the PCT met with Annette Howlett, Chair EOE Cooperation and 
Competition Panel (CCP), and Paul Whiteside (EOE) a number of times to further develop the 
Out of Hospital (OOH) Commissioning Strategy led by Marc Davies and agree a number of 
principles for the contestability plan.  


4. In July 2009 the OOH Contestability Plan was signed off by EOE and the PCT was given the 
‘green light’ to proceed to a procurement process similar in approach to the regulated 
competitive dialogue procedure.  


5. During August 2009 the PCT worked with Partnerships UK to look at the “deal on the table” 
i.e. what was it the PCT will be asking the FT to achieve and how this will be reflected in the 
Business Transfer Agreement that sits along side the Community Services Contract.   


6. This defined the maximum 2+1+1 year contractual duration, transformation plan and 
efficiency agenda along with the governance required to maintain Community Services as a 
whole prior to contestability. 


7. The PCT met with Andrew Taylor at CCP to present the OOH contestability plan and the 
hosting contract arrangements’ i.e. maximum 2+1+1 years duration.  It was described as 
“the best he had seen” by Andrew Taylor.  No issues were identified at this meeting and it 
was agreed that when the PCT had eliminated all but the last two bidders it would update 
the CCP and Andrew Taylor – this has been done.  


8. When the preferred provider is selected we will formally notify the CCP so that they can start 
their investigation into the case.   


9. We have been advised informally by the CCP that they consider this procurement to be “low 
risk”.  
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10. The PCT has been in regular contact and met with Monitor to keep them informed of our 
strategic direction and progress. We will inform Monitor when we select a preferred bidder 
so they can start their regulatory assessment of the impact of the acquisition of Community 
Services on the FT.   


 
To date no challenge has been received by the PCT against any part of 
the process. 
 


9. PCT governance process 
The procurement and business transfer process is managed by a Programme Director 
who is accountable to a Programme Steering Committee (PSC) which is accountable 
to the PCT’s Board.    


A scheme of delegation describes Board and PSC responsibilities for project gateways. 


The PSC meets every 3 weeks and is chaired by the Deputy Chief Executive. Monthly 
progress highlight reports are submitted to the Board for consideration under Part 2 
and presented to the monthly Community Services Sub-Committee. 
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Appendix 1 
 
Project Highlight Report and To do List as at 16th February 2010 
 
Programme Sponsor: Barbara Stuttle Programme Director: Mandy Ansell 


Date: 16th February 2010 Report No. 07 RAG Status*:GREEN 


Progress    35% 40% 50% 60% 66%  


• Highlights (Tasks, Milestones, Outcomes delivered this period) 
• Evaluation of Invitation to Participate in Dialogue (ITPD) responses from North East London 


NHS Foundation Trust (NELFT) and Southend University Hospital NHS Foundation Trust 
(SUHFT)  


• Successful Bidder event 18/01/10 with NELFT & SUFHT where the areas for discussion 
were the contract price, risks and the timetable 


• NELFT were in  agreement around all discussion areas subject to their own due diligence 
• SUHFT gave a number of preconditions which have subsequently been withdrawn  
• At the PCT Board meeting on 27/01/10 a revised timetable was agreed of completion on the 


01/11/10 revised from 04/07/10 
• Commenced HR workstream (advised by Hempsons) to achieve successful TUPE transfer 
• Inaugural TUPE workstream meeting held 15/2/10 
• Due to internal pressures the dialogue event planned 12/02/10 has been postponed. 


Bidders will be invited in to meet face-to-face to discuss their information needs by topic 
area.  


• The revised and updated project plan was approved by PSC on 16/02/10. 


Major Risks and Issues  


• Current PCT “turnaround” position and call on TCS project resources could impede project 
delivery 
Mitigation: Project manager remaining in post and due diligence work re-timetabled to 
accommodate these pressures 


• Community Services’ efficiency gains will result in a reduced contract value; making the 
deal less appealing to bidders 
Mitigation: Assess bidders’ likely response prior to issuing the ITT 


• SLAs not completed for all business separation support functions 
Mitigation: plans under development 


• Invitation to Tender (ITT) may not be developed enough to send to bidders 
Mitigation: develop ITT prior to bidder visits  


• Service specs do not have sufficient quantifiable data for effective performance 
management 
Mitigation: performance management framework with quantifiable data is in development  


Recommendations and Requests for Decisions or Support  


• Prioritise the TCS project for the beginning of the new financial year 
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Tasks, Milestones, Outcomes scheduled for next period 


• Develop ITT and associated workstreams 
• Arrange ‘due diligence-lite’ meetings with bidders 
• Develop HR workstream activity plan 
• Communicate current situation to regulatory bodies (CPP & Monitor) 
• Ensure staff and stakeholder appraised of latest developments, direction and targets 


* RED 
"Major concern - escalate to the next level” Slippage greater than 10% of remaining time 
or budget, or quality severely compromised.  Corrective Action not in place, or not 
effective. Unlikely to deliver on time to budget or quality requirements  


AMBER "Minor concern – being actively managed” Slippage less than 10% of remaining time or 
budget, or quality impact is minor.  Remedial plan in place. 


GREEN "Normal level of attention” No material slippage.  No additional attention needed 


 
 






