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1.At the time of writing it is particularly difficult to know whether the Community Infrastructure Levy (CIL) will come into force or what and when  an alternative may be introduced. The remainder of this note is based on the assumption that CIL will come into force as previously planned. If it becomes clear that this is unlikely to be the case an update will be given at the meeting.

2. The Planning Act of 2008 legislated for the introduction of the Community Infrastructure Levy.(CIL) The Regulations to bring CIL into force were passed earlier this year and came into effect on 6 April.
3.The introduction of  CIL followed efforts over a number of years by central Government to try to ensure that a greater share of the increase in land values generated by development flowed into the provision of the infrastructure required by the development.

4.Previous efforts included a proposed Planning Gain Supplement and the introduction of ‘tariffs’ by individual local authorities towards infrastructure. Chelmsford BC was the only authority in Essex who made substantial progress with this, having had a Supplementary Planning Document on Contributions examined and approved by a planning inspector in April 2009.

Section 106
5.The current means of securing contributions, which are often called Section 106 contributions after the relevant part of the1990 Town and Country planning legislation, relies on the contributions having to meet what are now three tests enshrined in law, viz :

(a) necessary to make the development acceptable in planning terms;

(b) directly related to the development;

(c) fairly and reasonably related in scale and in kind to the development.

6. The emphasis is on mitigating the effects of the development. Over the years local authorities, including ECC, have extended the range of contributions sought and achieved from mainly highways initially to education and beyond. ECC recently published a consultation document for an update to our Developers’ Guide. Contributions are the result of a negotiation between the local authorities and the developer. Contributions usually have a timescale over which the works committed to be done have to be completed or the contribution has to be returned to the developer, with interest. In some cases the developer will undertake to carry out the works himself although a bond is held by the authority against the possibility of the developer’s default. Similarly with maintenance payments for any pieces of infrastructure required by the development where the developer will be asked to pay over a commuted sum to cover maintenance over a reasonable lifetime of the asset involved.
7.By contrast CIL will generally not be payable in kind. The Regulations which have come into force have the effect of restricting Section 106 contributions even before CIL really begins to take effect, eg authorities will no longer be allowed to establish new tariffs and ‘pooling’ of contributions will only be allowed if it involves  5 or fewer adjacent developers .
CIL
8 A key aspect of the new CIL is that it breaks the link between the contribution and the site. There is no negotiation if an authority has opted for CIL . CIL is ‘voluntary’ in the sense that the District Planning Authority will have to opt in but there are many ‘carrots’ for the District to opt in and some ‘sticks’ for Districts who do not opt in, in restrictions on the use of Section 106. Indeed some of these restrictions are in place already.
9 Even after CIL is introduced affordable housing will continue to be provided via Section 106. A wide definition of infrastructure is used for the purposes of CIL
10.It is not expected that CIL will be the sole funding source for new infrastructure but a useful addition to existing ( mainly central Government) sources. It will not be possible to use CIL to remedy existing deficiencies in infrastructure unless the deficiencies can be shown to be damaging the prospects for development.
11 In order to introduce a CIL, a District will have to have in place a Core Strategy which has been examined in public and approved. (The Core Strategy is one of the main documents in the Local Development Framework) Alongside the Core Strategy, the District will have to work with the infrastructure providers ( eg ECC, Highways Agency, Environment Agency, Network Rail etc) :

(i) on what infrastructure is required to permit the development expected in the Core Strategy ;

(ii) when it will be required ;

(iii) which of the partners will provide it. 
12.This delivery schedule will be priced and will then also be subject to public examination – which could take place at the same time as the Core Strategy examination. The inspector is only allowed to look at the proposed CIL in respect of its impact on the viability of developments. If he or she concludes that  the viability of development in the District will be undermined he/she can impose a lower level of CIL or the  District can recommence the  CIL process again from the start
12 CIL will be a per dwelling ( on all new dwellings after the first) or a per square metre charge ( for commercial and industrial developments)on net additional floor space. There will be exemptions from CIL for charities and for affordable housing, whether provided by charities or by other organisations
13..Most Essex Districts are still some way away yet from getting to the public examination stage with their Core Strategies so there is likely to be an extended timescale before CIL comes effectively into force, some 2-4 years. Chelmsford could be among the first but it is still likely to be 2 years from now if CIL has not been replaced before then. 
14.The Conservative Party indicated in its election manifesto that it would scrap CIL although it remains likely that they will wish to ensure that developers contribute to the infrastructure required by development It remains to be seen how this will be achieved.  It is assumed that they are likely to continue the restrictions on Section 106 enshrined in the CIL Regulations while deciding not to go ahead with CIL itself.. The Liberal Democrats and other  minority parties’ views on this are unclear but presumably CIL or alternatives  to CIL were unlikely to be  important issue in the discussions  which led to the formation of the new Government.
